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Introduction



The Technical Assistance Legal Center (TALC) developed this optional Plug-in for TALC’s Model California Ordinance Requiring a Tobacco Retailer License to assist California cities and counties that want to limit the free or low cost distribution of tobacco products, also known as “sampling.”  This Plug-in is intended to be incorporated into the TALC Model Licensing Ordinance for those cities and counties that would like to combine both subject areas in one ordinance. Alternatively, TALC has a separate Model California Ordinance Regulating Cigarette and Tobacco Product Sampling available on its website at www.phlpnet.org.  


California law and the Master Settlement Agreement (MSA) prohibit the distribution of free tobacco samples in most public places—but there are exceptions for adult-only locations, like bars. Sampling also is permitted at private events that are open to the public, so long as it takes place in a separate area that minors can’t access or view (for instance, a tobacco company sampling tent at a rodeo or motor racing event). 



Local governments can go further than state law and the MSA by completely banning tobacco sampling at bar nights and other locations, such as sororities and fraternities. However, it is probably not possible to legally ban all of the promotional tactics that take place during industry-sponsored events like bar nights. Some activities, such as conversations industry representatives might have with bar patrons, are protected under the First Amendment of the U.S. Constitution. 


Also, where cigarettes are concerned, the Federal Cigarette Labeling and Advertising Act (FCLAA) limits state and local laws regulating the advertising or promotion of cigarettes, presenting an added legal hurdle.  To address this issue, this Plug-in separates the definitions of “Cigarette” and “Tobacco Product,” in case severing the cigarette provisions is necessary.  Therefore, if this Plug-in is used in conjunction with other Plug-ins, the term “Cigarette” must be inserted in each provision that includes the term “Tobacco Product.”  Your city attorney, county counsel, or TALC will likely be the best resource to accomplish this for you.  
How to use this Plug-in



When adding this Plug-in to TALC’s Model Licensing Ordinance, be sure to fill in any blanks that have been provided (e.g., [ ____ ] ) to customize the language.  Additionally, in some cases, options are offered (e.g., [ option one / option two ] ). Some options are followed by comments describing the legal provisions in more detail. Some degree of customizing is always necessary to make an ordinance consistent with a community’s existing laws. Note that if a term is capitalized in the Plug-in, it is a term that is defined in TALC’s Model Licensing Ordinance.  



After adding one or more Plug-ins to the basic retail licensing ordinance, please verify that all the internal references to other sections are correct. Your city attorney or county counsel will likely be the best person to accomplish this for you.  

If you have questions about how to adapt this Plug-in for your community, please contact TALC at (510) 302-3380 or via e-mail at talc@phlpnet.org.  TALC’s full Model Licensing Ordinance, as well as additional Plug-ins, can be found on our website at www.phlpnet.org.   

Amendments to TALC’s Model Licensing Ordinance
A.
In SECTION I.  FINDINGS, add the following findings to the Model Ordinance prior to the clause beginning with “NOW THEREFORE”:
          WHEREAS, California state law prohibits the sale or distribution of free or nominal-cost cigarettes or smokeless tobacco products (or coupons, coupon offers, or rebate offers for such products) on public grounds or on private grounds that are open to the public;
 and

          WHEREAS, this state law does not apply to:
· locations where minors are prohibited by law (such as bars);
· public grounds leased for a private function where minors are denied access to the private function by a peace officer or licensed security guard;

· private property open to the general public where minors are denied access to a separate sampling area and the sampling area is enclosed so minors cannot see inside; and

· product samples, coupons, or rebate offers in connection with the sale of another item, including tobacco products, lighters, magazines, or newspapers; and
          WHEREAS, this state law specifically allows adoption of a local ordinance that is “more restrictive” than the state law and provides that a stricter local ordinance shall govern in the case of any inconsistency between the local ordinance and state law;
 and
          WHEREAS, tobacco companies distribute free tobacco products in places where minors are not allowed, such as bars; and 

          WHEREAS, state law also protects the public from the danger posed by alcohol sample distribution by prohibiting bars and retailers from furnishing or giving away free alcohol samples, premiums, gifts, or free goods (except in very particular, non-sale related circumstances);
 and

          Whereas, tobacco companies distribute free samples for the purpose of luring young adult tobacco users, as evidenced by the following:

· 18-24 year olds have been specifically targeted by tobacco industry marketing as the youngest group of legal smokers; 
 and 

· after the 1998 Master Settlement Agreement with the states, tobacco companies increased marketing aimed at college students by sponsoring events at college bars and providing free samples to college students; 
 and 

· the distribution of free samples at promotional events in bars and fraternities has become an integral part of a marketing strategy designed to initiate young adult tobacco users;
 and

· tobacco promotional events encourage tobacco use among college students by linking the enjoyable aspects of a bar environment with a tobacco brand;
 and

· tobacco company documents demonstrate that bar promotions are highly effective at increasing sales due in part to resulting brand switching, smoking uptake, or relapse by former smokers;
 and

· past research has shown that sampling in bar environments has the ability to significantly increase awareness, trial, and purchase of tobacco products by young adults;
 and

· the vast majority of free samples distributed by tobacco companies are used, whether by the recipient or by a friend or family member of the recipient;
 and

· young adults are significantly more likely to be willing to use tobacco promotional items than adults over 25 years old;
 and

B. In SECTION II:

In Sec. [ ____ (*1) ]. DEFINITIONS, add the following definitions in alphabetical order:
(__) “Cigarette” means: (1) any roll of tobacco wrapped in paper or in any substance not containing tobacco; and (2) any roll of tobacco wrapped in any substance containing tobacco which, because of its appearance, the type of tobacco used in the filler, or its packaging and labeling, is likely to be offered to, or purchased by, consumers as a cigarette described herein.

comment: This definition mirrors the definition of “cigarette” contained in the Federal Cigarette Labeling and Advertising Act (the “FCLAA”). (15 USC section 1332.) This definition should not be narrowed or expanded. It is included only to provide an easy means of legally severing the ordinance’s limits on cigarette sampling from the limits on sampling of other tobacco products. Severability could become necessary if a court were to rule that the FCLAA preempts local restrictions on cigarette sampling. 

(__) “Coupon” means anything that can be exchanged for or used to acquire a Cigarette or Tobacco Product, such as a printed piece of paper, voucher, ticket, rebate, rebate offer, check, credit, token, code, password, or anything labeled “coupon” or “coupon offer.”

(__) “Nominal Cost” means the cost of any item that is transferred from one person to another for less than the total of: (1) [ twenty-five percent (25%) ] of the full retail value of the item exclusive of taxes and fees; plus (2) all taxes and fees previously paid and all taxes and fees still due on the item at the time of transfer.

comment: “Nominal cost” is used in the definition of “nonsale distribution” below and this definition provides a bright-line rule as to what price is as so low as to be prohibited by this ordinance. 

NOTE: The value listed, 25%, is subject to change. If a city or county wishes to prohibit “two for one” offers, the value can be raised to 50%. A higher value (e.g., 50%) essentially adds a simplistic “minimum price” component to the ordinance. Some communities may wish to take advantage of this additional curb on the availability of cheap or discounted tobacco. However, to the extent that common retail practices are affected, additional political resistance to the ordinance may be created. Additionally, adding a minimum price component may increase the odds of the ordinance being challenged as preempted by the FCLAA. If you choose to regulate such practices, additional findings should be added to document the harmful effect of such retailer practices, focusing on business impacts such as an unlevel playing field among retailers, predatory pricing, and anti-competitive behavior, avoiding health findings to limit exposure to preemption claims under the FCLAA. Additionally, the findings should make clear that, at least with respect to cigarettes, the minimum price component is not aimed at restricting the promotion or advertising of tobacco products, but merely the pricing of the product for reasons not related to health concerns.  On this point, see People ex rel. Lockyer v. R.J. Reynolds Tobacco Co., 37 Cal.4th 707 (2005) (Health & Safety Code § 118950’s prohibition on sampling is not preempted by the FCLAA). Contact TALC for more information about this issue. 
(__) “Nonsale Distribution” means to give, within the jurisdictional limits of the [ city / county ], a Cigarette, Tobacco Product, or Coupon at no cost or at Nominal Cost to a Person who is not a Tobacco Seller. 
comment: This is a broad definition that is intended to capture every conceivable method of facilitating no or low cost tobacco sampling. 

NOTE: California’s sampling law contains an additional provision that exempts certain common coupon and rebate offers: “Distribution of Cigarettes, Tobacco Products, coupons, coupon offers, or rebate offers in connection with the full value bona fide sale of another item, including Cigarettes, Tobacco Products, cigarette lighters, magazines, or newspapers shall not constitute Nonsale Distribution.” (California Health and Safety Code section 118950.)

The state provision, which expressly does not preempt local legislation, contains two elements: the first exempts common retailer practices regarding coupons and rebates with the sale of non-speech related products (e.g., a pack of cigarettes); and the second exempts coupons and rebates that are part of speech related products (i.e., publications). Including the first exemption is a political compromise, but not a legal requirement. This first exemption has been omitted from this Plug-in, but can be inserted if a similar local political compromise is necessary. The second exemption is based on practicality and perhaps free speech concerns. This “publication” exemption is included in the operative language of section XX(2) below.

[ (__) “Public Place” means any place within the [ city / county ], public or private, that is open to the general public regardless of any fee or age requirement, including, for example, bars, restaurants, clubs, stores, stadiums, parks, playgrounds, taxis, and buses; [ and means any place used by a membership association or club at which non-member guests are present or permitted, including, for example, fraternity and sorority houses ] . ] 

comment: This entire provision is optional and, if added, can be used to limit the scope of the ordinance by including the phrase “in any Public Place” in section XX(1) below. Without this provision, all nonsale distributions with a business purpose, even if on private property not open to the public, will be restricted (e.g., private parties such as raves). Note that nonsale distributions that are not for a business purpose, such as friends giving friends cigarettes, are not prohibited by this ordinance. (See Section XX(2).)
If a “public place” limitation is desired, then a further choice must be made whether or not to regulate membership organizations. To regulate membership organizations, include the phrase that is underlined and bracketed above. However, if membership organizations are to be excluded from coverage, omit that language. Note that membership organizations are covered if the “public place” limitation is not imposed (i.e., no part of this definition is included).

In Sec. [ ____ (*1) ]. DEFINITIONS, replace the definitions of Tobacco Product and Tobacco Retailer with the following:
(__) “Tobacco Product” means any substance containing tobacco leaf other than a Cigarette, including but not limited to cigars, pipe tobacco, hookah tobacco, snuff, chewing tobacco, dipping tobacco, snus, bidis, or any other preparation of tobacco; and any product or formulation of matter containing biologically active amounts of nicotine that is manufactured, sold, offered for sale, or otherwise distributed with the expectation that the product or matter will be introduced into the human body, but does not include any cessation product approved by the United States Food and Drug Administration for use in treating nicotine or tobacco dependence.

comment:  This definition removes the term “Cigarette” from the definition of “Tobacco Product,” to provide an easy means of legally severing the ordinance’s limits on cigarette sampling from the limits on sampling of other tobacco products. Severability could become necessary if a court were to rule that the FCLAA preempts local restrictions on cigarette sampling.
(___) “Tobacco Retailer” means any Person who sells, distributes with an economic or a business purpose, offers for sale, or does or offers to exchange for any form of consideration, Cigarettes, tobacco, Tobacco Products, or Tobacco Paraphernalia. This definition is without regard to the quantity of Cigarettes, tobacco, Tobacco Products, or Tobacco Paraphernalia sold, distributed, offered for sale, exchanged, or offered for exchange.

comment: This definition includes “Cigarettes” as a separate category of “Tobacco Products” in determining who is a “Tobacco Retailer,” to provide an easy means of legally severing the ordinance’s limits on cigarette sampling from the limits on sampling of other tobacco products. Severability could become necessary if a court were to rule that the FCLAA preempts local restrictions on cigarette sampling.

In Sec. [ ____ (*2) ]. REQUIREMENTS AND PROHIBITIONS, add the following subsection:
 (XX)
NONSALE DISTRIBUTION OF CIGARETTES AND NON-CIGARETTE TOBACCO PRODUCTS PROHIBITED. 

comment: This subsection is designated with the variable “XX” for purposes of the internal references in this Plug-in. When adding this provision to your licensing ordinance, use the appropriate letter to identify this subsection sequentially.

(1) No Tobacco Retailer nor any agent or employee of a Tobacco Retailer shall engage in the Nonsale Distribution of any Cigarette, Tobacco Product, or Coupon [ in any Public Place ].

comment: If a compromise is necessary, the prohibition on sampling can be limited to Public Places. If such language is included, the optional “Public Place” definition noted in the Definitions section must also be included.

(2) No Person, motivated by an economic or a business purpose, shall knowingly permit the Nonsale Distribution of any Cigarette, Tobacco Product, or Coupon: (1) anywhere [ in any Public Place ] under the legal or de facto control of the Person; or (2) through any agent or employee of the Person. This provision shall not apply to Coupons incidentally distributed in connection with a printed or electronic publication, such as, for example, magazines, newspapers, and websites, so long as that Person’s distribution of a publication containing Coupons is not primarily motivated by an economic or a business purpose to distribute Coupons.

comment: This provision holds premises owners (e.g., bar owners) accountable for permitting tobacco sampling on the premises. For example, it makes clear that a bar owner cannot simply “look the other way” when tobacco representatives distribute samples in the bar. However, the second sentence insulates a business owner from liability if incidental coupons or rebates are found inside a publication. For example, a news stand owner will not be liable for a coupon offer found inside a magazine he is selling.

If a “Public Place” compromise is adopted in subsection XX(1) above, then it should also be included here. (See the comment under the “Public Place” definition for further discussion.)

In Sec. [ ____ (*2) ]. REQUIREMENTS AND PROHIBITIONS, replace the following subsections with the language below:

(b)
 LAWFUL BUSINESS OPERATION.  In the course of Tobacco Retailing or in the operation of the business or maintenance of the location for which a license issued, it shall be a violation of this [ article / chapter ] for a licensee, or any of the licensee’s agents or employees, to violate any local, state, or federal law applicable to Cigarettes, Tobacco Products, Tobacco Paraphernalia, or Tobacco Retailing.

comment: This provision makes licensing an effective tool for comprehensively enforcing tobacco control laws. A city or county can use the license revocation provisions to encourage compliance with all tobacco-related laws.  This provision also gives a city or county additional enforcement options: either enforcing the underlying tobacco law—such as the prohibition on selling tobacco to minors (Penal Code section 308 or the STAKE Act)—and/or discouraging illegal behavior by revoking a license. Losing the right to sell tobacco will likely be a bigger financial deterrent than an occasional fine imposed under other laws. 

As amended, this provision includes “Cigarettes” in addition to other “Tobacco Products,” based on the amended definitions in this Plug-in.

(d) POSITIVE IDENTIFICATION REQUIRED. No Person engaged in Tobacco Retailing shall sell or transfer a Cigarette, Tobacco Product or Tobacco Paraphernalia to another Person who appears to be under the age of [twenty-seven (27) ] years without first examining the identification of the recipient to confirm that the recipient is at least the minimum age under state law to purchase and possess the Cigarette, Tobacco Product or Tobacco Paraphernalia.

comment: This provision eliminates the excuse that a purchaser arguably looked to be 18 years old. Perhaps more importantly, it allows compliance checks to be conducted with persons who are 18 or 19 years old, which eliminates the need to seek immunity from the district attorney for youth who act as decoys in operations testing a retailer’s compliance with youth access laws and eliminates the issue of potentially putting minors in harm’s way.  

As amended, this provision includes “Cigarettes” in addition to other “Tobacco Products,” based on the amended definitions in this Plug-in.

(e) MINIMUM AGE FOR PERSONS SELLING TOBACCO. No Person who is younger than the minimum age established by state law for the purchase or possession of Cigarettes or Tobacco Products shall engage in Tobacco Retailing.

comment: This provision deliberately omits stating a specific age such as “18” so that the law will not need to be amended if state law changes the legal age for using tobacco.

As amended, this provision includes “Cigarettes” in addition to other “Tobacco Products,” based on the amended definitions in this Plug-in.
(g) FALSE AND MISLEADING ADVERTISING PROHIBITED. A Tobacco Retailer or Proprietor without a valid Tobacco Retailer license, including, for example, a person whose license has been revoked:

(1)
Shall keep all Cigarettes, Tobacco Products and Tobacco Paraphernalia out of public view. The public display of Cigarettes, Tobacco Products or Tobacco Paraphernalia in violation of this provision shall constitute Tobacco Retailing without a license under Section [ ____(*12) ]; and

comment: This provision vastly simplifies enforcement as it makes the mere display of Cigarettes, Tobacco Products or Tobacco Paraphernalia evidence of sales and does not require enforcement officials to witness an actual sale.

As amended, this provision includes “Cigarettes” in addition to other “Tobacco Products,” based on the amended definitions in this Plug-in.

(2)
Shall not display any advertisement relating to Cigarettes, Tobacco Products or Tobacco Paraphernalia that promotes the sale or distribution of such products from the Tobacco Retailer’s location or that could lead a reasonable consumer to believe that such products can be obtained at that location.

comment: This subsection provides that a retailer who can not legally sell tobacco products or paraphernalia may not display or advertise such products. To do so would be misleading to consumers (see Business & Professions Code section 17500) and could invite illegal sales. False commercial speech is not protected by the First Amendment. 

As amended, this provision includes “Cigarettes” in addition to other “Tobacco Products,” based on the amended definitions in this Plug-in.

In Sec. [ ____ (*6) ]. LICENSE RENEWAL AND EXPIRATION, replace the following subsections with the language below:
(b) EXPIRATION OF LICENSE. A Tobacco Retailer’s license that is not timely renewed shall expire at the end of its term. To renew a license not timely renewed pursuant to subparagraph (a), the Proprietor must:

(1)
Submit the license fee and application renewal form; and

(2)
Submit a signed affidavit affirming that the Proprietor:

(i) has not sold and will not sell any Cigarette, Tobacco Product or Tobacco Paraphernalia after the license expiration date and before the license is renewed; or 

(ii) has waited the appropriate ineligibility period established for Tobacco Retailing without a license, as set forth in Section [ ____(*12)(a) ] of this [ article / chapter ], before seeking renewal of the license.

comment: As amended, this provision includes “Cigarettes” in addition to other “Tobacco Products,” based on the amended definitions in this Plug-in.
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