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This supplemental policy provision is intended to be incorporated into 

TALC’s Model California Ordinance Requiring a Tobacco Retailer License. It cannot be adopted independently.
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Public Health Law & Policy is a nonprofit organization that provides legal information on matters relating to public health. The legal information provided in this document does not constitute legal advice or legal representation. For legal advice, readers should consult a lawyer in their state.

Introduction

The Technical Assistance Legal Center (TALC) developed this optional Plug-in for TALC’s Model California Ordinance Requiring a Tobacco Retailer License to help California cities and counties that would like an additional legal tool to combat sales of “drug paraphernalia” in their communities.    
California law regulates the sale of “drug paraphernalia,” and local ordinances on the same subject are preempted by state law.  However, a provision can be incorporated into a local tobacco retailer licensing ordinance to make violations of state laws regarding drug paraphernalia or controlled substances a violation of a tobacco retailer license as well.  

California courts in cases such as Cohen v. Board of Supervisors, 40 Cal. 3d 277 (1985), and Bravo Vending v. City of Rancho Mirage, 16 Cal. App. 4th 383 (1993), have affirmed the power of a local government to regulate business activity in order to discourage violations of law. Cohen upheld San Francisco’s regulation of escort services to discourage prostitution, while Bravo Vending upheld a ban on tobacco vending machines, which was intended to discourage tobacco sales to minors. In addition to the Cohen and Bravo Vending cases, helpful authorities are EWAP, Inc. v. City of Los Angeles, 97 Cal. App. 3d 179, 191 (1979) (regulation of adult arcade to discourage lewd conduct), and Brix v. City of San Rafael, 92 Cal. App. 3d 47, 53 (1979) (regulation of massage parlors to discourage prostitution). 


Under this approach, if a retailer is found to have violated state laws regarding drug paraphernalia or controlled substances, that retailer will also be in violation of the tobacco retailer license, and the penalties of the licensing ordinance will apply.  

How to use this Plug-in



When adding this Plug-in to TALC’s Model Licensing Ordinance, be sure to fill in any blanks that have been provided (e.g., [ ____ ] ) to customize the language.  Additionally, in some cases, options are offered (e.g., [ option one / option two ] ). Some options are followed by comments describing the legal provisions in more detail. Some degree of customizing is always necessary to make an ordinance consistent with a community’s existing laws. Note that if a term is capitalized in the Plug-in, it is a term that is defined in TALC’s Model Licensing Ordinance.  



After adding one or more Plug-ins to the basic retail licensing ordinance, please verify that all the internal references to other sections are correct. Your city attorney or county counsel will likely be the best person to accomplish this for you.  

If you have questions about how to adapt this Plug-in for your community, please contact TALC at (510) 302-3380 or via e-mail at talc@phlpnet.org.  TALC’s full Model Licensing Ordinance, as well as additional Plug-ins, can be found on our website at www.phlpnet.org.   

Amendments to TALC’s Model Licensing Ordinance
A.
In SECTION I.  FINDINGS, add the finding:
WHEREAS, while state law prohibits possession of certain forms of 
“drug paraphernalia,” and prohibits all sales of “drug paraphernalia,” many retailers continue to sell items that are commonly known to be “drug paraphernalia,” and claim that such items are intended to be used for tobacco; and

B.
In SECTION II:

In Sec. [ ____ (*1) ]. DEFINITIONS, add the following definition in alphabetical order:
(__)  “Drug Paraphernalia” shall have the definition set forth in California Health & Safety Code section 11014.5, as that section may be amended from time to time.

In Sec. [ ____ (*2) ]. REQUIREMENTS AND PROHIBITIONS, add the subsection:
(   )
  DRUG PARAPHERNALIA.  It shall be a violation of this [ article/ chapter ] for any licensee or any of the licensee’s agents or employees, to violate any local, state, or federal law regulating controlled substances or Drug Paraphernalia, such as, for example, California Health and Safety Code section 11364.7, except that a violation of federal law relating to the use of medical marijuana shall not be a violation of this [ article / chapter ] if the conduct at issue is authorized pursuant to California Health and Safety Code sections 11362.7 et seq.

comment: Under this provision, if a tobacco retailer is found to have violated drug laws, including laws regulating drug paraphernalia, the retailer’s tobacco license could be suspended or revoked. While a local ordinance that directly addresses sales of drug paraphernalia would be preempted by state law, this provision avoids preemption by simply stating a condition of a business license (i.e., to obey state laws regarding drug paraphernalia sales), and does not attempt to establish what underlying behavior is or is not legal.  Authorities authorizing the revocation of a local license for violations of state and federal law are cited in the introduction to this Plug-in, as well as in the “findings” section of TALC’s Model Ordinance. The exception for violations of federal marijuana laws attempts to resolve any potential conflict between federal law and state law with regard to medical marijuana in favor of the state.

In Sec. [ ____ (*4) ]. APPLICATION PROCEDURE, add the following subparagraph in subsection (a):
(__)  A statement signed by each Proprietor that no Drug Paraphernalia is or will be sold at the location for which the license is sought.
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